Security of Tenure for Older Women

II.

HelpAge USA

age helps

Introduction

Older women face tenure insecurity when inheritance laws do not protect them, and
when their land is grabbed. Both threats occur frequently and systematically around
the world. States have an obligation to ensure tenure security for their population,
and in particular for the most disadvantaged. Older women are often the most
disadvantaged in any population, and therefore states have a particular obligation to
ensure their tenure security. This short note will briefly explore two major barriers to
tenure security faced by older women in selected countries in Eastern Africa, and
measures to learn from to increase their tenure security.

Today, 760 million people are over 60; by 2050, the number of older people will more
than double to reach 2 billion, approximately 20 percent of the world’s population.1
Most of these people will live in developing countries. The rights violations they face
will only increase as the proportion increases without specific attention to provide
protection and redress.

Older women are often the poorest of the poor.' They face the cumulative effects of
multiple discriminations across their lives: discrimination in education, employment,
wages, and benefits all factor into their lack of power and violation of their rights.
Given their low socioeconomic status in many societies, women - and especially
uneducated women - are particularly vulnerable. In Mozambique, for example,
literacy rates are approximately 5 percent for older women, compared with 33 percent
for women over 15." This sort of reality has important implications: too often, older
women do not have the legal empowerment, or the education, or the financial
resources to defend their tenure.

Two Sources of Tenure Insecurity

With poverty and disempowerment, older women face two main threats to their
security of tenure: the first is through formal and customary laws that discriminate
against them in their right to own property or inherit it; the second is land grabs
through violence and intimidation.

a. Formal and Customary Law: Inheritance and Property Rights
Property and inheritance rights are foundational to security of tenure for all people,
and in accordance with international human rights, should not discriminate against
women." In some communities, women cannot hold title to property. In others,
they have no right to inherit their property upon the death of a spouse. Women
live longer than men, disproportionately outliving spouses, leading to property
disputes that can place the security of their tenure in jeopardy.

For all but the most-privileged classes, informal customary mechanisms remain the
most important mechanisms for land tenure, regardless of formal law." With the
death of a spouse, tenure is threatened regardless of socio-economic status, which
is often quite low. The dominance of discriminatory customary laws can decrease
older women'’s security of tenure on properties they own.

This problem of discrimination in law has been recognized for at least a decade at
a variety of levels. In its policy framework for the Madrid International Plan of
Action on Aging in 2002, the African Union included the recommendation to
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member states to “"Develop and review legislation to ensure that older people,
especially women, receive equitable treatment from customary and statutory laws
including reviews of legislation on property and land rights; inheritance laws;...”"
The Committee on the Elimination of Discrimination against Women’s General
Recommendation No. 27 recognizes that “States parties must repeal all legislation
that discriminates against older widows in respect of property and inheritance, and
protect them from land grabbing.”"' Some signs of national-level change are
emerging: in 2004, the High Court in Tanzania used CEDAW to confirm that
administrative rights to property belong to a widowed spouse, not her husband’s
family."" A judge in a similar case wrote that such international law (CEDAW)
protects widows from "uncouth relatives prying and/or attempting to alienate the
estate of deceased fathers and mothers under the shield of custom."""

Discrimination in law is not the only barrier to secure tenure that older women
face. Tanzania, for example, has at least three laws of inheritance.™ This
fragmented system is creates legal uncertainty, particularly with customary law,
which may contravene formal law, such as where inheritance laws prohibiting
women from inheriting from their deceased husband’s estates were ruled to violate
the Constitution of Tanzania.* Similarly, in Kenya, the Court of Appeals found that
the non-discrimination standard of Kenya’s Constitution and human rights
agreements, including CEDAW, prevented the enforceability of customary law in
inheritance.”

. Land Grabs: Violence and Intimidation

Older women face extrajudicial challenges to their security of tenure as well. Many
of these threats and intimidations take the form of accusations of witchcraft, which
provide license for property grabbing, violence, and even murder. These
accusations tend to increase with resource scarcity*' and incidentally, relieve older
women of their property.” In interaction with inheritance law, a widow may even
be accused of causing the death of her husband through witchcraft. After such an
allegation, “The relatives then evict the widows from the family home and deny
them all access to property.”™"

These allegations are nearly always leveled at older women. Philip Alston, the
Special Rapporteur on extra judicial summary or arbitrary executions, notes that
the murder and persecution of people accused of witchcraft is rarely well-
documented. In Tanzania, where the practice is relatively well-documented,* he
has reported that “as many as a thousand, mostly elderly Tanzanian women are
targeted and killed annually.”"" According to a report of the Legal and Human
Rights Centre from 2004-2009, there were a total of 2,585 killings of older women
in 8 regions of Tanzania where such activities are common.*" In an interview, one
Tanzanian activist reported that “unlike other crimes, violence against older
women is not just tolerated but accepted.”™"" CEDAW has cited concerns over
allegations of witchcraft in Mozambique as well. <

Older women who are not murdered, but rather are forced from their property
should be empowered through legal means to reclaim their property. Vulnerability,
power relations, and the legal system all have a role in the level of protection an
older woman accused of witchcraft can find.™
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Ways Forward

a. Eradicate discriminatory laws

Discrimination based on sex is prohibited by all international human rights treaties.
All laws dealing with inheritance and property rights should be reviewed and
revised if found to be discriminatory.

. Criminalization of Property Grabbing

As with many issues disproportionately affecting women, land grabbing is often
seen as a family issue rather than an issue for police.”™ Laws need to be changed
to criminalize land grabbing, and make clear to law enforcement that it is illegal.
Criminalization of property grabbing clarifies the law for all citizens, and empowers
police officers to intervene.

Paralegal Support

HelpAge and partners are training paralegal advisers for community disputes in
Tanzania. They have dealt with almost 20,000 cases, nearly half of them disputes
over inheritance and land rights, mostly brought by older women. In the areas
where these programs operate, there has been up to a 99 percent reduction in the
killing of older women, as well as a “significant reduction in disputes over land
rights, inheritance and matrimonial issues, and over 30 per cent improvements in
living conditions of older women.”"

There are some important considerations for successful paralegal programs.
Sourcing paralegals from within target communities and working closely with
communities can help to foster ownership, understanding and sustainability, as
well as collaboration to ensure that effective referral systems are developed.

. Awareness Raising

Awareness of women’s rights to inherit their land after the death of a spouse is
often extremely low. In one study of customary law conducted by Tanzania’s
National Organisation for Legal Assistance (NOLA) in two districts,”" 59 percent of
the respondents said that women are not entitled to own and inherit land including
all what is attached to the land, 23 percent said that women were entitled, and 18
percent were unaware of any entitlements. This awareness is the first step toward
change.

Reporting allegations of witchcraft remains highly controversial and is often
dangerous. Efforts to implement change in the perceptions of older women through
awareness-raising writing wills and keeping “memory books” can further empower
older women and prevent violations of their inheritance rights. They can also
facilitate mutual understanding and expectations between the different family
generations.

IV. Conclusion

The examples discussed, drawn from Tanzania, Mozambique and Kenya are not
unique, and these discriminatory laws are not limited to East Africa. In Botswana in
October, 2012, the High Court accorded women the right to inherit family homes,
directly overturning customary law.”" Such progress must move quickly as the world
grows older, more quickly. Similar stories unfold all over the world -and just as
quietly- in Burkina Faso, Ghana, Indonesia, India and Cambodia.

The cycle of the story is a vicious one. The social disadvantages of older women are
magnified by the tenure insecurity they face; it only increases their vulnerability,
which, in turn, increases the likelihood that other older women will be targeted again.
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